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IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF COLORADO 


Civil Action No. 2:23-CR-0009M/QWT Judge Qwerty 
The UNITED STATES OF AMERICA, 

v. 

TOXIC_R3DACT3D 


Defendant 


ORDER AND OPINION ON MOTION TO DISMISS THE 
INFORMATION 


OfficerPrivette, and the Hon. Johnnie L. Frankfurter-Cochran 
Esqs., United States Department of Justice, for the United States. 


Toxicoust and the Hon. Dale A. Sinz-Drozd, Esqs., Attorneys-at-law, 
for the defendant. 


One again at our bar is the venerable misunderstanding relating to 
federal jurisdiction over common crime within one of the United 
States, although perhaps unbefittingly of straightforward questions 
before us, each party appears to be represented by a retired justice of 
the Supreme Court of the United States, no less. The defendant, Mr 
Redacted, was charged with a pair of “murders” committed against the 
same person, Mr Chex Burger, on the same day, the 9th December 
2023. The defence, in seeking to obtain dismissal of the action, appears 


to assert a range of defects relating to the information and the 
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indictment which accompanied it, claiming that the information did 


not in fact charge an offence. 


The essence of the defendant’s arguments can be analysed through 
the prism of special maritime and territorial jurisdiction, however. The 
arguments — whether that jurisdiction was not alleged, or that the 
stated location is not actually within special maritime and territorial 
jurisdiction — all rely, at law, upon the fundamental claim that a 
murder may only be charged as contrary to 18 U.S.C. § 1111 if 


committed in special maritime and territorial jurisdiction. 


I 


A 


We addressed some of the issues at our bar today previously in 
United States v. Toxicoust, 2 AA.Dig. , 2:23-CR-0046 (D. Colo. 
Dec. 9 2023) and in the interests of the avoidance of repetition will 
refer thereto throughout. The defendant at our bar stands charged 
with the offence of murder contrary to 18 U.S.C. § 1111. As we 
explained in Toxicoust, it is axiomatic that the offence has been 
committed within special maritime and territorial jurisdiction, but 
nothing before the court would appear to suggest that the defendant 
has been charged with having committed the offence in special 
maritime and territorial jurisdiction. To be sure, it is undoubtedly true 
that murder need not be committed within a Federal enclave in order 
to be constitutive of an offence contrary to the laws of the United 
States — not only does special maritime and territorial jurisdiction 
embrace a much greater number of instances than merely federal 
enclaves, the Congress has elected to criminalise under federal law 


various other instances of murder, see e.g. 18 U.S.C. § 1114 (murder of 
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an officer of the United States in relation to official duties), 18 U.S.C. § 
1121 (murder of certain law enforcement officers and those assisting 
them), 18 U.S.C. § 3851 (assassinating certain public officials), or 
certain facets of murder, see e.g. 18 U.S.C. § 1958 (Use of interstate 
commerce facilities to commit murder), but the indictment at bar does 
not charge any of these offences, nor does it suggest, leaving the 
question of proving the offence aside, how the particular offence in 
question falls within any of the heads under which special maritime 
and territorial jurisdiction is acquired under 18 U.S.C. § 7. Unlike 
what the defence claims, is well settled that whether or not a place is 
within maritime and territorial jurisdiction is a question for judicial 
notice, see e.g. U.S. v. Piggie, 622 F.2d 486 (10th Cir. 1980), U.S. v. 
Iverson, 818 F8d 1015, 1031-32 (10th Cir 2016), as 


contradistinguished from the precise locus of the crime. 


In reply to the motion to dismiss the indictment, the United States 
brings several novel theories of jurisdiction into play — firstly that the 
place in which the offence the offence was committed was allegedly 
reserved upon admission of the State into the Union by G.M.D. § 1-13. 
We accept that “[t]he federal government may ... create these enclaves 
by reserving jurisdiction when a state first enters the Union” Allison v. 
Boeing Laser Technical Servs., 689 F.3d 1234, 1236 n.1 (10th Cir. 
2012), but bar this narrow exception, the State legislature must agree 
to confer the Federal government jurisdiction, cf. Defenders of Wildlife 
v. EKverson, 984 F.3d 918, 925 (10th Cir. 2020), and the Federal 
government must accept jurisdiction over that land, 40 U.S.C. § 
3112(b), see also U.S. v. Fields, 516 F.3d 923, 935 (10th Cir. 2008). We 
are not sure of how G.M.D. § 1-13 purports to be constitutive of any of 
those steps — if we do accept that G.M.D. § 1-13 is even relevant at all 
to the case at bar, then if anything we think that at best it stands for 
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the exact contrary proposition to that alleged by the Government — 
namely that the United States is unable to assert generalised special 
maritime and territorial jurisdiction over Boulder County, but only 
exercise the ordinary jurisdiction of the United States over a locality 


within one of the several states. 


To bolster this argument, the government submits to us that 
expressio unius est exclusio alterius, but far from convincing this Court 
of its appropriateness at bar, appears to read more like a 
demonstration the notion by which quidquid latine dictum sit, altum 
sonatur. “Under the doctrine of expressio unius est exclusio alterius, to 
express or include one thing implies the exclusion of the other, or of the 
alternative” United States v. Sanders, 796 F.3d 1241, 1250 (10th Cir. 
2015). “That canon provides that the expressi[on] [of] one item of [an] 
associated group or series excludes another left unmentioned” Navajo 
Nation v. Dalley, 896 F.3d 1196, 1213 (10th Cir. 2018) (alterations in 
original) (quoting in part N.L.R.B. v. SW Gen., Inc., U.S. mes 
S.Ct. 929, 940, 197 L.Ed.2d 263 (2017)) Gnternal quotation marks 


omitted), meaning that by this doctrine “upon the enumeration of 
specific terms that are of a similar nature, without the addition of a 
more general or inclusionary term, there should be an exclusion of 
other similar terms.” Cross Country Land Services, Inc. v. PB 
Telecommunications, Inc., 276 F. App'x 825, 838 (10th Cir. 2008). This 
Circuit has previously explained the principle as standing for the 
suggestion that “the enumeration of certain things in a statute 
suggests that the legislature had no intent of including things not 
listed or embraced” U.S. v. Brown, 529 F.3d 1260, 1265 (10th Cir. 2008) 
(quoting Seneca-Cayuga Tribe of Okla. v. Nat'l Indian Gaming 
Comm'n, 327 F.3d 1019, 1034 (10th Cir. 2003)). Thus, in listing types of 


combustion engine subject to regulation, one would assume that the 
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regulatory or legislative authority did not indend to regulate electric 
bikes in the same way. We are not quite sure, however, of what is 
allegedly being excluded — we agree that the Federal government has 
‘Jurisdiction over federal law enforcement matters within Boulder 
County” — the question before the court is not “can the United States 
enforce its own laws”, but rather “does conduct X fall within the scope 


of the United States’ laws”. 


We think it therefore of utility to observe that the alleged 
consequences claimed by the government are largely founded upon a 
misconception — the authority of officers, and the laws, of the United 
States, whilst it is, we think, obviously uncontentious that “[s]ince the 
federal government is strictly limited by the powers enumerated in the 
Constitution, Congress may only criminalize an activity if it is acting 
pursuant to an enumerated power.” O'Rourke v. City of Norman, 875 
F.2d 1465, 1469 (10th Cir. 1989), that power undoubtedly extends to 
much more than the narrow category of crimes falling within special 
maritime and territorial jurisdiction. Even so, it is “[t]he States possess 
[who] primary authority for defining and enforcing the criminal law.” 
Herrera v. Lemaster, 301 F.8d 1192, 1197 (10th Cir. 2002) (emphasis 
added) (quoting Brecht v. Abrahamson, 507 U.S. 619, 635, 113 S.Ct. 
1710, 123 L.Ed.2d 353 (1998)) accord Poulson v. Turner, 359 F.2d 588, 
591 (10th Cir. 1966) (“Under our system, the administration of 
criminal justice is generally committed to the several states.”). Indeed, 
the counterpoint to the Supremacy Clause, and the notion that, as a 
general rule, the “activities of the Federal Government are free from 
regulation by any state” United States v. State of New Mexico, 32 F.3d 
494, 497 (10th Cir. 1994) (quoting Mayo v. United States, 319 U.S. 441, 
445, 638 S.Ct. 1137, 11389, 87 L.Ed. 1504 (1943)) is that whilst the 


Federal sovereign enjoys primacy in its powers, the powers of the 
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several states “extend well beyond the powers of the national 
government” Hill v. Kemp, 478 F.3d 1236, 1248 (10th Cir. 2007), the 
latter of which is but a government of limited and enumerated powers, 
where “[e]very law enacted by Congress must be based on one or more 
of those powers.” United States v. Carel, 668 F.3d 1211, 1218 (10th Cir. 
2011) (quoting United States v. Comstock, 560 U.S. 126, 1338, 130 S.Ct. 
1949, 176 L.Ed.2d 878 (2010)) (alterations in original). Even though we 
decline to read into 18 U.S.C. § 1111 a general jurisdiction to prosecute 
all homicide in the United States, the decision today will not prevent 
Federal agencies from exercising any power which Federal law confers 
upon them, and we are not attracted, on the strength of the 
government’s reductio ad absurdum, to accept a theory which, in 
essence, would require us to hold that the only authority of Federal law 
enforcement agencies is to enforce bodily-harm related offences in 
maritime and territorial jurisdiction, for many statutes, whether of a 
criminal or regulatory nature, apply well beyond that narrow instance 


of jurisdiction. 
B 


Leaving aside the question of its binding nature, we must also 
decline to apply U.S. v. Cabot, 10 U.S. 33 (nU.S. 2020), as the 
government urges us to do, even though we cannot help but think that 
Cabot was partially erroneous in its holding in the first place. As we 
explained in Artist v. Rubio, 1 AA.Dig. 15, 16-19 (D. Colo. 2023), we are 
no longer bound by legacy precedent, we should not “disregard entirely 
predictable, stable and legally certain solutions offered therein as 
persuasive indication of how courts may approach materially 
proximate situations” Jd., at 17, bar particularly good reasons for doing 


so. As far as we can tell, Cabot stands for a triple error of law — the 
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unenviable proposition that the law ought to be reinterpreted because 
its given construction is merely inconvenient. We must note however 
that even assuming it is correct, we may disregard it for the simple 
reason that it appears to us to be inapt — Boulder County is a locality 
within one of the several states, Colorado, it is not a polity of local 


government established under the primary colour of Federal law. 


Returning to Cabot, and even assuming — contrary to what our 
Constitution, logic, and G.M.D. § 1-138 all stand for — that the Cabot 
situation applies, here, then we must hold that Cabot is conceptually 
flawed, for “by no tenable construction can [the District of Columbia] 
be said to [be] within the special maritime and territorial jurisdiction 
of the United States.” Coleman v. United States, 334 F.2d 558, 565 
(D.C. Cir. 1964) Gnternal quotation marks omitted). As the Court went 
on to explain the Supreme Court has instructed that “the federal 
statute and the District Code were separate instruments” Id. See e.g. 
Griffin v. United States, 336 U.S. 704, 69 S.Ct. 814, 93 L.Ed. 993 
(1949). See also United States v. Greene, 489 F.2d 1145, 1165 n.25 (D.C. 
Cir. 1973) (BAZELON, C.J., dissenting from the denial of hearing en 
banc) (explaining that “federal maritime and territorial jurisdiction is 
limited to the high seas, forts, U.S. aircraft, etc.” not populous areas 
like the District of Columbia) (cleaned up), accord United States v. 
Hillie, 38 F.4th 235, 240 (D.C. Cir. 2022) (distinguishing between D.C. 


Code offence and maritime and territorial jurisdiction one). 


In fact, we have found no authority whatsoever which stands for 
the proposition that, since the municipalisation of the District — we 
accept that, within our context before that, the Federal government 
likely had jurisdiction under subsection seven of 18 U.S.C. § 7 (“Any 


place outside the jurisdiction of any nation with respect to an offense 
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by or against a national of the United States.”) — the Federal 
government may charge an offence under the Federal enclave head of 
jurisdiction within the District of Columbia. Incidentally, whilst we 
accept that the Cabot court did not see fit to definitively address the 
issue, 10 U.S. 33, at 57, it went on to imply that double jeopardy would 
not apply to successive prosecutions by District and Federal 
authorities relating to a District of Columbia prosecution, 10 U.S. 38, 
at 58. This, of course, is nonsense. It is, we agree, “blackletter law ... 
that the Double Jeopardy Clause does not bar successive prosecutions 
by separate sovereigns.” United States v. Trabelsi, 28 F.4th 1291, 1308 
(D.C. Cir. 2022) (citing Gamble v. United States, —— U.S. ——, 1389S. 
Ct. 1960, 1964, 204 L.Ed.2d 322 (2019)). This rule applies to a wide 
group of sovereigns, including, of course, the several States, but also 
Indian tribes, see e.g. Denezpi v. United States, —— U.S. ——, 142 S. 
Ct. 1838, 1845, 213 L.Ed.2d 141 (2022), and foreign nations, cf. United 
States v. Ali, 718 F.3d 929, 947 (D.C. Cir. 2018) (explaining that foreign 
countries are “separate sovereigns” for the purposes of double 
jeopardy), accord Trablesi, 28 F.4th 1291, supra. Conversely, the 
Supreme Court has explained that the notion of a “sovereign”, 
however, does not extend to the territories of the United States, Puerto 
Rico v. Sdnchez—Valle, —— U.S. ——, 136 S.Ct. 18638, 1869-1877, 195 
L.Ed.2d 179 (2016), or city or local governments, see e.g. Denezpi, 142 
S. Ct. 1838, at 1848 n.4 (citing Waller v. Florida, 397 U.S. 387, 
392-395, 90 S.Ct. 1184, 25 L.Ed.2d 435 (1970)). For as long as the 
District of Columbia is not within our legal framework considered as a 
separate state, however, the inhabitants of that District live but under 
one sovereign, and it has been well recognised within the D.C. Circuit 
that “the same sovereign may not take a second bite at the apple” 


United States v. Sumler, 136 F.3d 188, 191 (D.C. Cir. 1998). This we, 
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think, holds true as much as the Federal sovereign may choose to 
delegate authority to authorities — a legislature, or a prosecution, for 
instance to quasi-autonomous local governmental organs, and however 
many times the Federal sovereign, through Congress, may choose to 
assimilate for the purposes of statutory construction the District of 
Columbia to a state — the Supreme Court of course has refused to 
recognise sovereignty in a local governmental entity recognised under 
state law as a separate sovereign, see e.g. Waller, 397 U.S., 3938-95, and 
it is the sovereign prerogative, and not a general power to make laws 
criminalising conduct, which overcomes to the Dual Jeopardy bar, cf. 
Valle, 1386 S. Ct., 1873 n.5 (citing Heath v. Alabama, 474 U.S. 82, 89, 
106 S.Ct. 433, 88 L.Ed.2d 387 (1984)), and we see little reason to think 
why the Federal government ought to be treated any differently, unless 
of course, it were to admit the District of Columbia as a State into the 
Union. See also, inter alia, Goode v. Markley, 603 F.2d 973, 976 (D.C. 
Cir. 1979), United States v. Canty, 469 F.2d 114, 129 n.20 (D.C. Cir. 
1972), United States v. Dorsey, 591 F.2d 922, 938-39 (D.C. Cir. 1978), 
United States v. Mahdi, 999 F. Supp. 2d 236, 250 (D.D.C. 20138), and of 
course, faced with this situation, Congress saw fit to craft a “normal 
response” United States v. Jones, 527 F.2d 817, 824 (D.C. Cir. 1975) in 
the form of D.C. Code § 11-502(8), allowing for prosecution on the same 


indictment of both a D.C. offence and a Federal one. 


What none of these authorities suggest to this Court, however, is 
how or why we should interpret a wrongly-decided case erroneously 
lending to a non-sovereignty the trappings or some sort of ersatz 
sovereign polity — one which is sovereign for the purposes of punishing 
criminals, but which is transparent when protecting suspects from 
some sort of Federal universal jurisdiction — mostly, we think, in order 


to avoid what the Court thought would have been the somewhat 
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upsetting consequence of upending established practice — in this sense 
we are rather thankful that the question as respects Boulder County 
has been brought up now, and not two-and-a-half years later. Of 
course, we must accept that “In most matters it is more important that 
the applicable rule of law be settled than that it be settled right” John 
R. Sand Gravel Co. v. United States, 552 U.S. 130, 139, 128 S.Ct. 750, 
169 L.Ed.2d 591 (2008) (quoting Burnet v. Coronado Oil Gas Co., 285 
U.S. 398, 406, 52 S.Ct. 448, 76 L.Ed. 815 (1932) (BRANDEIS, J., 
dissenting)), since “[t]o overturn a decision settling one such matter 
simply because we might believe that decision is no longer “right” 
would inevitably reflect a willingness to reconsider others. And that 
willingness could itself threaten to substitute disruption, confusion, 
and uncertainty for necessary legal stability.” Id. This however, reaches 
a three-fold flaw — first of all, as the Cabot court itself acknowledged 
“nobody” until then had actually raised the question, 10 U. S. 338, 46, 
and we do not see, therefore, how the turpitude of others, leading to 
the question never being meaningfully briefed and disposed of, can be 
treated as stare decisis. Second of all, as we explained in Rubio, 1 
AA.Dig. 15, we are no longer bound by legacy precedent — where we are 
strongly disinclined, on the basis of well-established grounds of law 
entirely unaddressed by the purported authority, to be persuaded by it, 


we are not bound to follow it. 


Lastly, even applying a version of the Supreme Court’s precedent on 
overruling precedent, the analysis of the Cabot court is largely 
unsatisfactory. “There are circumstances when past decisions must be 
overturned, but we begin with the presumption that we will follow 
precedent, and therefore when the Court decides to overrule, it has an 
obligation to provide an explanation for its decision.” Ramos uv. 


Louisiana, —— U.S. ——, 140 S Ct 1390, 206 L Ed 2d 583 (2020) 
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(ALITO, J., dissenting). We accept that a court must not “overturn its 
precedents lightly” South Dakota v. Wayfair, Inc., 585 U.S. ——, 138 S. 
Ct. 2080, 2101, 201 L. Ed. 2d 403 (2018) (ROBERTS, C.J., dissenting), 
and of course, stare decisis “is the preferred course because it promotes 
the evenhanded, predictable, and consistent development of legal 
principles, fosters reliance on judicial decisions, and contributes to the 
actual and perceived integrity of the judicial process.” Michigan v. Bay 
Mills Indian Community, 572 U.S. 782, 798, 184 S.Ct. 2024, 188 
L.Ed.2d 1071 (2014) (quoting Vasquez v. Hillery, 474 U.S. 254, 265, 106 
S.Ct. 617, 88 L.Ed.2d 598 (1986)), but “when governing decisions are 
unworkable or are badly reasoned, [the Supreme Court] has never felt 
constrained to follow precedent” Vieth v. Jubelirer, 541 U.S. 267, 124 
S.Ct. 1769, 158 L.Ed.2d 546 (2004) Gnternal quotation marks omitted) 
(quoting Payne v. Tennessee, 501 U.S. 808, 827, 111 S.Ct. 2597, 115 
L.Ed.2d 720 (1991)). Whatever the strength of the pre-Cabot “practice”, 
it is, at best, just that, and was hardly reasoned at all, with persons 


convicted — wrongly — sub silentio in violation of the due process of law. 


Third of all, as we explained in Rubio, 1 AA.Dig. 15, we are no 
longer bound by legacy precedent — where we are strongly disinclined, 
on the basis of well-established grounds of law entirely unaddressed by 
the purported authority, to be persuaded by it, we are not bound to 
follow it. We think, in doing so, that it is perhaps prudent to apply a 
standard similar to that of the Supreme Court with respect to its own 
precedent — both respectful of the strong rational need to adhere to 
precedent, and recognising our duty not to hide behind stare decisis as 
a shield for our refusal to address questions of law and the 


inconvenient truths that they may bear. 
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It is of course not a coincidence that one of the areas in which the 
Supreme Court has been most prolific in overruling its own authorities 
has been that of the procedural and “paraprocedural” right of criminal 
defendants, see e.g. Hurst v. Florida, 577 U.S. 92, 136 S.Ct. 616, 621, 
193 L.Ed.2d 504 (2016) (Jury unanimity), Roper v. Simmons, 543 U.S. 
551, 125 S.Ct. 1188, 161 L.Ed.2d 1 (2005) (Capital punishment for 
juveniles), Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 
L.Ed.2d 335 (2002) (Capital punishment for mentally disabled), Taylor 
v. Louisiana, 419 U.S. 522, 95 S.Ct. 692, 42 L.Ed.2d 690 (1975) 
(Female jury members), Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 
792, 9 L.Ed.2d 799 (19638) (Right to Counsel). Here, as we have 
explained, ante-Cabot, little to no reasons had been given for the 
practice, and we do not see any evidence to suggest that the question 
had so much as been considered properly by a court, see Cabot, 10 U.S. 
at 75-77 (BORK, J., dissenting), and we find it hard to believe that one 
defendant’s silence ought to deprive others of their rights. Here, we can 
have no doubt both that the District of Columbia, and, a fortiori, the 
State of Colorado, do not fall within the ambit of 18 U.S.C. § 7. 


Il 


We address finally two minor issues where clarification, whilst not 
directly incident upon the action at bar in view of our dismissal on the 


maritime and territorial jurisdiction ground. 


First of all, although materially insignificant given the kinds of 
issue that the defendant raises since the only appropriate remedy is to 
dismiss the information under Fed. R. Crim. P. 12(b), the defendant 
declined to enter a plea as some sort of courtesy to the Court on the 
basis that it erred in holding that there was probable cause to bring 


the prosecution. We cannot help but think that whilst often true, it is 
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not applicable to the case at bar. Instead, our Circuit has held that “a 
probable cause determination is not a prerequisite to the filing of an 
information itself’ U.S. v. Dawes, 874 F.2d 746, 750 (10th Cir. 1989) 
(citing United States v. Birkenstock, 823 F.2d 1026, 1030-31 (7th Cir. 
1987); United States v. Millican, 600 F.2d 273, 276 (5th Cir. 1979); 
Gerstein v. Pugh, 420 U.S. 103, 125 n. 26, 95 S.Ct. 854, 869 n. 26, 43 
L.Ed.2d 54 (1975)), and “[nJo probable cause requirement attaches to 
the issuance of a summons.” Jd. (citing United States v. Bohrer, 807 
F.2d 159, 161 (10th Cir. 1986)). See also Government of Virgin Islands 
v. Pereira, 302 F. App'x 72, 76 (3d Cir. 2008) (Explaining that Federal 
Rules do not require filing of affidavit with charging information). This 
Circuit has explained that “the [Supreme] Court specifically rejected ... 
claim[s] that [a] groundless arrest violate[s] substantive due process 
rights by depriving [a person] of a liberty interest to be free from 
criminal prosecution except upon probable cause.” Becker v. Kroll, 494 
F.3d 904, 918 (10th Cir. 2007) (quoting in part Albright v. Oliver, 510 
U.S. 266, 269, 114 S.Ct. 807, 127 L.Ed.2d 114 (1994)). For these 
reasons, the Supreme Court, and Courts of Appeals, have consistently 
held that “absent restraint a prosecution may be maintained without 
any finding of probable cause” United States v. Yellow Freight System, 
Inc., 687 F.2d 1248, 1252 (9th Cir. 1980), since “the accused is not 
entitled to judicial oversight or review of the decision to prosecute” 
Gallo v. City of Philadelphia, 161 F.3d 217, 222 (8d Cir. 1998), but only 
of the restraints on his liberty which may result, cf. Beck v. 
Washington, 369 U.S. 541, 545, 82 S.Ct. 955, 8 L.Ed.2d 98 (1962), 
United States v. Saussy, 802 F2d 849, 852 (6th Cir. 1986) (An 
“information need not be verified and it does not entitle the defendant 
to a probable cause hearing.”), Ocampo v. United States, 234 U.S. 91, 
34 S.Ct. 712, 58 L.Ed. 1231 (1914). In addition to the bringing of 
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prosecution itself, we look next to the question of whether or not the 
issuance of process requires probable cause. As we have explained, the 
requirement of probable cause does not protect the citizen from all 
governmental action adverse to its interests, but instead, “the Fourth 
Amendment requires a judicial determination of probable cause as a 
prerequisite to extended restraint of liberty” Young v. Davis, 554 F.3d 
1254, 1257 (10th Cir. 2009) (emphasis added) (quoting Gerstein, 420 
U.S., at 118-14, 95 S.Ct. 854), and so as our circuit has explained, a 
“valid summons does not constitute a search and seizure” Standing 
Akimbo, LLC v. United States, 955 F.3d 1146, 1166 (10th Cir. 2020) 
(citing United States v. Shlom, 420 F.2d 268, 266 (2d Cir. 1969)). Here, 
the only “seizure” that can be alleged is the so-called “continuing 
seizure” theory expressed by JUSTICE GINSBURG in her plurality 
concurrence in Albright, 510 U.S., at 278, 114 S.Ct. 807, but that 
theory has been expressly rejected by the 10th Circuit, Kroll, 494 F.3d 
904, 915-16, but not only is it true that “[a] district court must follow 
the precedent of this circuit, regardless of its views concerning the 
advantages of the precedent of our sister circuits” United States v. 
Spedalieri, 910 F.2d 707, 709 n.2 (10th Cir. 1990), in any case we do 
not find any authority which supports applying the continuing seizure 
principle to the case at bar, cf. Bielanski v. County of Kane, 550 F.3d 
632, 638-39 (7th Cir. 2008), Orem v. Rephann, 523 F.3d 442, 449 (4th 
Cir. 2008) (“[T]he Fourth Amendment does not embrace a theory of 
continuing seizure”) (quoting Riley v. Dorton, 115 F.3d 1159, 1164 (4th 
Cir. 1997) (en banc)). When courts do entertain the theory, they refer to 
“pre-trial restrictions of liberty aimed at securing a suspect's court 
attendance” Black v. Montgomery Cnty., 8385 F.3d 358, 367 (38d Cir. 
2016) (cleaned up) (citation omitted), and not a mere summons, see 


Dibella v. Borough of Beachwood, 407 F.3d 599, 6038 (8d Cir. 2005) 
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(Rejecting continuing seizure claim where defendants “were only 
issued a summons ... never arrested ... never posted bail ... free to 
travel”) accord Kingsland v. City of Miami, 382 F.3d 1220, 1236 (11th 
Cir. 2004) (Expressly rejecting allegations of “anxiety and 
inconvenience” as rising to a seizure). In the case at bar none of those 


restrictions have been imposed. 


Til 


We lastly consider what is to be done of the information. In this 
Circuit, a court “will read the indictment with maximum liberality and 
construe it in favor of validity. Under this approach, [the Court] will 
find the indictment sufficient unless it is so defective that by any 
reasonable construction, it fails to charge the offense” U.S. v. 
Washington, 653 F.3d 1251, 1260-61 (10th Cir. 2011) (quoting U.S. v. 
Avery, 295 F.3d 1158, 1174 (10th Cir. 2002)), and so “[a]n indictment [or 
information] need only meet minimal constitutional standards|;] ... we 
determine the sufficiency of an indictment by practical rather than 
technical considerations.” United States v. Powell, 767 F.3d 1026, 1030 
(10th Cir. 2014) (alterations in original) (quoting United States v. 
Dashney, 117 F.3d 1197, 1205 (10th Cir.1997)), and so it clears this 
undemanding bar “if it sets forth the elements of the offense charged, 
puts the defendant on fair notice of the charges against which he must 
defend, and enables the defendant to assert a double jeopardy defense” 
U.S. v. Powell, 767 F.3d 1026, 1030 (10th Cir. 2014) (alterations in 
original) (quoting United States v. Redcorn, 528 F.3d 727, 733 (10th 
Cir.2008)), see also U.S. v. Bedford, 5386 F.3d 1148, 1156 (10th Cir. 
2008). Here however, there are two missing elements. There can be no 
doubt that whether or not an offence was committed within maritime 


and territitorial jurisdiction is one of the most fundamental elements 
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of the offence, cf. Iverson, 818 F.3d, at 1031 (Explaining that one of the 
elements, the “jurisdicitonal element”, requires that special maritime 
and territorial jurisdiction offence occurs within such a place); U.S. v. 
Prentiss, 206 F.3d 960, 967 (10th Cir. 2000) (“[U]nder [18 U.S.C.] § 7, 
the government must establish the essential jurisdictional element”). 
The second element is, we think, similarly obvious. We renew our 
scepticism of the appropriateness of homicide charges in the case at 
bar. As we explained both in Toxicoust and in Boston-Story v. 
Maxonymous, 2 AA.Dig. —, slip op. at 11-12 (Colo. Cty. Ct. 2023), we do 
not think what the government calls “death” can actually be called 
“death” under Federal law, and there can be no doubt that death itself 
is an essential element of murder, 18 U.S.C. § 1111(a) (“Murder is the 
unlawful killing of a human being with malice aforethought.”) 
(emphasis added), U.S. v. Oldman, 979 F.3d 1234, 1244 (10th Cir. 
2020) (“For a first-degree murder conviction, the prosecution must 
show (1) the defendant caused the death of the victim, (2) with malice 
aforethought, and (3) with premeditation”) (emphasis added) (citing 
U.S. v. Wood, 207 F.3d 1222, 1228 (10th Cir. 2000)) accord U.S. v. 
Woody, 250 F. App'x 867, 875 (10th Cir. 2007) (“Proximate cause of 
death is an essential component of both first-and second-degree 
murder.”) (emphasis added) (quoting U.S. v. Swallow, 109 F.3d 656, 
659 (10th Cir. 1997)). We accept of course that the legal definition of 
death is one which is complex, see e.g. Brendan Parent, Death’s 
Troubled Relationship With the Law, 22 AMA J. ETHICS 1055 (2020), 
but we do not need to delve into these complex debates to understand 
that “death” “puts an end to ... existence” Watts v. Liberty Royalties 
Corp., 106 F.2d 941, 943 (10th Cir. 1939) in law, effects which we think 
ultimately are the fundamental hallmarks of a legal death — tellingly a 


factually alive person may be treated in law as if he were dead, 
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whether by presumption of death or civil death, namely “a state in 
which a person though living, [is] considered dead” Folajtar v. Attorney 
Gen., 980 F.3d 897, 920 (3d Cir. 2020) (BIBAS, J., dissenting) (citation 
omitted), but the inverse, where the deceased is treated as if he were 
alive, is something of a rare bird. For a lawyer we think, therefore, 
there is something of a two-fold concept of death — the effects of death 
and the physical state of death. Whilst we take no position on which of 
the two takes primacy in the context of murder, and usually, but not 
necessarily, the legal effect arises from the physical, it is clear we think 
that no murder occurs if neither occurs, although we are unwilling to 
definitively dispose of this issue absent at least some consideration 
from the parties especially since doing so would be without effect upon 


our disposition at bar. 


Whatever our answer to the death question, it is unequivocal that 
at least some elements have not been charged in the indictment, and 
so we must dismiss it. As we held in Toxicoust, the Court grants leave 
to lay a new indictment or information within six months, or until 
expiry of the statute of limitations, whichever is later, 18 U.S.C. §§ 
3288 and 3289. We apply the conversion-of-time provision allowed for 
at common law, see Artist v. Rubio, 1 AA.Dig. 15 (D. Colo. 2023), 


rounding to the nearest whole day, 23 days. 


2:23-CR-O009M/QWT = Order 23/01 Order on Motion to Dismiss Published 17th Dec 2023 Page 18 of 18 


Order 
Having regard to the above, the Court ORDERS as follows; 
The motion to dismiss the indictment is granted. 
It is so ORDERED, 
17th December 2023 


/s/NewPlayerqwerty 
CUSDJ 


